



































the statute that forms the basis for the Company’s current requests — i.e.,
0.C.G.A. § 46-3A-7(b). Instead, the term appears only in subsection (a), in
reference to the Company’s burden as to excess costs.

o Prudently incurred cost. is any cost determined by the Commission to be
prudently incurred by the Company in the course of a prudency determination and

approved to be recovered from ratepayers.

Eighth VCM Proceeding

Over the last several years the Company has filed regular semi-annual construction
monitoring reports as required by the Certification Order. The Company filed its eighth such
report on February 28, 2013. In it the Company requested that the Commission amend its
certificate to reflect a revised construction schedule and capital cost of $4.8 billion, an increase
of $400 million above the original certified capital cost. VCM 8 Order at 2. This proceeding also
was resolved by a stipulation between the Company and PIA Staff. Under the terms of the
stipulation, the Company’s request for amendment of the cost and schedule was deemed
withdrawn and held in abeyance until completion of Vogtle Unit 3. /d at 3. In addition, “any
further requests to increase the certified cost” would be held in abeyance until completion of
Unit 3. Id. The “current certified amount would remain at $6.113 billion until that time and costs
in excess of the certified amount shall not be allowed in rate base unless shown by the Company
to have been reasonable and prudent.” /d. (emphasis added).

At the time of the VCM 8 proceeding the Company was in litigation with its lead (and
now bankrupt) contractor, Westinghouse. The Commission was concerned that many of the
issues presented by the Company’s proposed cost increase were relevant to that litigation and
could adversely impact the Company’s prosecution of it, raising the prospect of additional costs

that could be borne by ratepayers or the Company’s shareholders. /d. at 4. The Commission held












VCM 17 Report at 10. This time, however, the stakes are considerably higher. The Company’s
new capital cost estimate, $8.771 billion, is nearly double the original certified capital cost. Id. at
103, Table 1.1. Combined with financing cost estimates, the in-service cost estimate now totals
$12.17 billion. 7d. In addition, the Company projects another 29 months of delay as the “most
reasonable schedule,” though the range of schedule outcomes considered by the Company
includes delays of 41 months. Id at 12, 76.

Georgia Power’s request is made pursuant to O.C.G.A. § 46-3A-7(b). It asks the
Commission to approve the revisions and find them “reasonable,” even though subsection (b)
does not contain that term. /d at 10. If the Commission declines such wholesale approval, the
Company threatens to cancel Units 3 and 4 and recover its actual investment pursuant to
subsection (d) of the same statute. /d. Other assumptions about “regulatory treatment” underlie
the Company’s recommendation — namely that the SIR Stipulation supposedly remains “in full
force and effect,” which includes that (1) the certified capital cost amount will not be amended
and will remain at $4.418 billion; and (2) that the Company will retain the burden to prove
prudency of capital costs exceeding the cost revision approved just last year, i.e. $5.68 billion.
While the Company does not seek a determination of prudency regarding the new $8.771 billion
capital cost estimate, it does seek a finding that such amount “is a reasonable basis for going

forward.” Id at 10.

ARGUMENT AND CITATIONS OF AUTHORITY

| P Applicable Legal Standard.

Under Commission Rule 515-2-1-.12, the Commission is authorized to issue a
declaratory ruling “as to the applicability of an order of the Commission entered in a contested

case.” See also O.C.G.A. § 50-13-11. A declaratory ruling under Georgia law is appropriate
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“any proposed revisions in the cost estimates, construction schedule, or project configuration’
pursuant to O.C.G.A. § 46-3A-7(b). In each case the effect of Commission approval is the same:
the revised cost becomes the new “approved cost” for purposes of setting the Company’s burden
of proof. O.C.G.A. § 46-3A-7(b). The Company’s burden to show reasonableness and prudence
applies only to those costs in excess of the approved costs. /d.

Thus, it is extremely important for the Commission to understand what approving the
Company’s new cost estimate would mean for ratepayers: under current Orders and stipulations
Georgia Power bears the burden to show that costs in excess of $5.68 billion are both reasonable
and prudent. Commission approval of the revised cost estimate would change that. For any
costs up to $8.771 billion, ratepayers would bear the burden to show some basis for exclusion
(fraud, concealment, imprudence, etc.).

The Commission should not be fooled by the Company’s efforts to claim otherwise.
While the Company gives lip service to the SIR Stipulation and claims it will retain the burden
as to capital costs exceeding $5.68 billion, that is not what the governing statute — Code Section
46-3A-7(a) — says. Moreover, that is not the opinion of former Georgia Supreme Court Justice
Norman S. Fletcher, whose expert report the Company proffered as part of last year’s SIR
Proceeding: “For construction costs up to 100% of the amount approved by the Commission
under O.C.G.A. § 46-3A-5, 0.C.G.A. § 46-3A-6, or O.C.G.A. § 46-34-7(b), it is presumed that
the construction costs are prudent and thus will be included in Georgia Power’s rate base ...
[T]he burden of establishing imprudence rests with the party seeking exclusion.” Georgia
Power’s Supplemental Information Filing, Expert Report of the Hon. Justice Fletcher, Docket

29849, at 5-6 (Apr. 5, 2016) (hereinafter, “Justice Fletcher Report™) (emphasis added).
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are not the sort of minor revisions appropriate for approval under O.C.G.A. § 46-3A-7(b) as part
of a routine construction monitoring report.

The only reason the Company is not required to seek an amended certificate under the
present circumstances is because of the Stipulation and Order in VCM 8. There the Commission
waived its Rule 515-3-4-.08(b) not just for VCM 8 but for “the duration of the VCM monitoring
period.” VCM 8 Order at 6. The Company’s request to amend the certificate, and any further
requests to increase the certified cost, would be held in abeyance until the completion of Unit 3.
Id. at 3. This was done expressly to preserve “any and all issues that could be raised by Staff in
VCM 8§ or in subsequent VCM periods” as well as to provide two “significant ratepayer
protections.” First, by keeping the certified amount where it was, the Company would retain the
burden to prove that costs in excess of that amount were reasonable and prudent. /d. at 4.
Second, because the NCCR tariff accrues only on certified costs, the Company would be unable
to collect NCCR costs exceeding the certified amount. /d.

The VCM 8 Stipulation and Order require the Commission to defer consideration of
proposed cost increases until Unit 3 is complete. While the stipulation and order speak in terms
of certified costs, it is important to recognize that the Company would be required here to seek
an amended certificate but for the ongoing waiver established in VCM 8. Hence, the Company
is effectively seeking approval of a new certified cost. For purposes of allocating the burden of
proof, the difference between the two vehicles — amending the certified amount versus securing
approval for a revised project cost under § 46-3A-7(b) — is meaningless. Either path establishes
a new “approved cost” up to which the Company enjoys a presumption of recoverability. It is no
answer to say that ratepayers are protected by keeping the certified cost where it is, for that is

only one of the “significant ratepayer protections™ given the force of law in the Commission’s

14












Georgia Power’s Supplemental Information Report, at 27 (emphasis added).

Further, the burden is retrospective, not prospective: as the VCM 8 Order states, excess
costs “shall not be allowed in rate base unless they are shown by the Company ro have been
reasonable and prudent.” VCM 8 Stipulation at 4. This accords with the plain language of
0.C.G.A. § 46-3A-7(a), which states that “[i]nclusion of costs in excess of 100 percent of those
approved by the commission shall not be permitted unless shown by the utility to have been
reasonable and prudent.” /d (emphasis added). The statute additionally states that the timing of
the Company’s burden is when “the utility seeks to add to its rate base upon completion of the
plant” the costs of constructing the plant. As the Justice Fletcher Report states, the “utility must
show that the costs were not only the result of prudent decisions but that there were not less
costly ways to implement the prudent decision.” Justice Fletcher Report at 11 (emphasis added).
The prudence standard “asks the Commission to put itself in the shoes of the project manager at
the time critical decisions were being made, and ask itself “what would a reasonable manager
have done and was what the Vogtle Project managers did within an acceptable zone of
reasonableness?”” Id. at 13 (emphases added).

If Georgia Power can prove reasonableness in this proceeding, any subsequent prudency
review four or more years from now will be nothing more than a meaningless charade. One can
envision the Company easily carrying its burden of “prudency” as to expenditures the
Commission many years prior pre-determined were “reasonable.” An advance stamp of
reasonableness from this Commission would give the Company no incentive to hold down costs,
as a prudent manager would do. Given that ballooning costs have plagued this project from the

outset, the foregoing concern should be of significant importance to this Commission.
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Commission has the authority to disallow associated financing costs and
replacement fuel costs. In the event that such financing costs or replacement fuel
costs have already been recovered by the Company from customers, the Company
shall credit such costs back to the benefit of customers in a manner to be

determined by the Commission.

8. To the extent that this Stipulation is inconsistent with the Company and PIA
Staff’s stipulation at Certification entered into in March 2009 (as it would affect

the filing requirement for VCM 9) or the stipulation entered into on July 15,
2011(addressing Risk Sharing Mechanisms), this Stipulation will govern.
Otherwise, those Stipulations will remain in full force and effect.

Agreed to this 30" day of July 2013.
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